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Mutual of Enumclaw concedes it did not raise its “unclean hands”
defense in any lower court. It further concedes that the trial court rejected
its co9pcraﬁon clause argument and it abandoned that issue on appeal. It
thus concedes that its Supplemental Brief violates RAP 2.5(2) and RAP
13.7(a), (b), and (c). MOE nevertheless insists the Court must overlook its
violations of these Rules because consideration of whether “improper
conduct by an insured should preclude coverage by estoppel” is “necessary
to reach a proper decision.” MOE Resp. to Mot. to Strike, p. 2.!

No necessity exists. What, specifically, is the “gamesmanship” or
“improper conduct” to which Mutual of Enumclaw refers? MOE does not
say. The trial court specifically concluded that there was no fraud or
collusion in the settlemenf between Paulson and the Manineliis. CP 689-
90. MOE has not challenged that conclusion on appeal. On many
occasions over many yeafs, this Court has approved the use of covenant
judgments. See, Pet. Supp. Br., p. 17. Moreover, Paulson had every right

to settle the case because, “[b]y issuing a reservation, an insurer empowers

1 Like amicus WDLT, Mutual of Enumclaw’s Response implies (“uninsured million
dollar claims”) that all or most of the covenant judgment is uninsured. Resp., p. 4.
MOE’s innuendo is quite misleading. The record shows claims totaling $2.3-2.67MM,
much of which clearly falls within coverage. See, CP 38-40 and Resp. Br. in Court of
Appeals, pp. 5-6, and 12, for detailed Record references.
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its insured to settle the claim independently, immediately, and without any
direct notice to the insurer.” T. Harris, Washington Insurance Law, §17.7,
p. 17-16 (2d ed. 2006), citing, Evans v. Continental Casualty Co., 40
Wn.2d 614, 627-30, 245 P.2d 470 (1952). Accordingly, the fact that
Paulson entered into a settlement that includes a covenant judgment could
n&t possibly represent “gamesmanship” or “improper conduct,” as a matter
of Washington law.

Furthermore, the insured’s right to control the reservation of rights
defense includes the right to seek an undifferentiated judgment. Harris,
supra, §17.8, p. 17-17. Thus, the mere fact that Paulson (through its
counsel assigned by MOE) chose to seek an undifferentiated arbitration‘
award could nof represent “gamesmanship” 6r “improper conduct,” as a
matter of Washington law. Furthermore, Mutual of Enumclaw’s own
coverage counsel admitted, under oath, that Paulson and the Martinellis
Sfully cooperated with Mutual of Eﬁumclaw s reque;ts for information and
the trial court so held. CP 649, 971-2. See, Pet. Mot. to Strike, pp. 3-4;

Resp. Br. in Court of Appeals, p. 7 (for additional Record referencés).



CONCLUSION

Mutual of Enumclaw’s Supplemental Brief violates this Court’s
rules. It did not raise the “unclean hands” defense in the lower courts.
Moreover, the trial court rejected its cooperation clause defense, which
Mutual of Enumclaw then abandoned on appeal. The fact that Mutual of
Enumclaw would have had a remedy at law if the insured had breached the
cooperation clause, also bdefeats its equitable défense, because “equity will
not intervene where there is an adequate remedy at law.” Sorensen v.
Pyeatt, 158 Wn.2d 523, 542-43, 146 P.3d 1172 (2006). Finally, there is
also no necessity to consider Mutual of Enumclaw’s “gamesmanship” or
“improper conduct” arguments for the simple reason that they are legally
irrelevant on the undisputed facts of this appeal. The Court should
therefore grant Petitioners’ Motion to Strike.

Respectfully submitted this 25™ day of May, 2007.
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